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szt / ORDER

PER R.S.SYAL, VP :

These two appeals by the assessee arise out of the orders
passed by the Commissioner of Income-tax (Appeals) relating to
the assessment years 2006-07 & 2008-09 confirming penalty
u/s.271(1)(c) of the Income-tax Act, 1961 (hereinafter also called
the Act’) in respect of disallowance of commission of
Rs.45,18,200/- for the A.Y. 2006-07 and Rs.1,15,00,653/- for the

A.Y. 2008-09.
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2. We have heard the rival submissions and perused the relevant
material on record. The Tribunal in its orders passed in quantum
proceedings for the years under consideration on 13-09-2019 (ITA
Nos. 509 and 511/PUN/2017) has remitted the matter of
confirmation of disallowance of commission to the file of Assessing
Officer with a direction to decide it afresh in the light of certain
directions. Since the matter in quantum proceedings has been
restored to the file of the Assessing Officer, we are of the
considered opinion that it would be in the fitness of things if the
matter concerning the penalty on such amounts is also sent back to
be decided in conformity with the view taken by the Assessing
Officer in the proceedings pursuant to the directions given by the
Tribunal. We order accordingly. Needless to say, the assessee will
be allowed a reasonable opportunity of hearing in this regard. Our
view 1in restoring the penalty to the AO is fortified by the judgment
of the Hon’ble Supreme Court in the case of Mohd. Mohatram
Farooqui vs. CIT (SC) 2010-TIOL-23-SC-IT in which it has been
held that if addition is restored to the AO, then penalty should also
be restored. The Hon’ble Delhi High Court in Sanjay Gupta vs. CIT
(2014) 366 ITR 18 (Del) has also held that where the quantum has

been remanded to the AO, the question of penalty on account of the
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said amount being treated as undisclosed income, should also be

remanded to the AO.

3. In the result, both the appeals are allowed for statistical

purposes.

Order pronounced in the Open Court on 27" September, 2019.

Sd/- Sd/-
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